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 1.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON MOTION FOR TERMINATING SANCTIONS OR EVIDENTIARY SANCTIONS 
FILED BY PANDA RESTAURANT GROUP, INC. 
* TENTATIVE RULING: * 
 

The Parties shall appear by CourtCall as required by the Court’s Emergency Local 
Rules. The motion of defendant Panda Restaurant Group, Inc. for a Motion for Terminating 
Sanctions, or, in the alternative, Evidentiary Sanctions is granted but stayed temporarily as set 
forth herein. 

 
On November 21, 2019, the court made an oral order at a hearing on defendants’ motion 

for terminating sanctions that plaintiff submit to:  (1) panograph x-rays; (2) full mouth x-rays; and 
(3) full mouth photograph.  The court signed its written order to that effect on January 8, 2020.  
The written Order also states that plaintiff shall make the appointment for the x-rays within two 
weeks of the court’s signing the order.  (See Ex. A to Yu Decl. filed 2/13/20.)  Defendant’s 
attorney served Notice of the Order on plaintiff by overnight delivery on January 23, 2020.  
(Ibid.) 

 
When plaintiff did not make the appointment to have the x-rays taken, defendant brought 

this motion.  Defendant argues that terminating or evidentiary sanctions are appropriate 
because this is just plaintiff’s latest attempt to prevent defendant from obtaining a complete 
independent dental examination. 

 
In his Opposition, plaintiff argues he tried to make the dental appointment on December 

5, 2019, but the facility demanded that he guarantee payment of $350 for the imaging.  (Barker 
Decl., ¶ 2.)  He claims he tried to contact defendant’s attorney, Mr. Yu, to arrange for the 
payment.  In his Reply declaration, Mr. Yu denies receiving any telephone calls or voicemails 
from plaintiff on the dates alleged, December 6, 13, and 20, 2019.  (Id., ¶ 3, 4, 5.)  Because Mr. 
Yu never returned the calls he alleges he made, plaintiff, Mr. Barker, says he “concluded that 
defendant’s requirement for further x-rays had been withdrawn.”  (Id., ¶ 6.)   
 

The court finds no justification for that conclusion.  Defendant brought this motion on 
February 13, 2020, which was a clear indication that defendant had not withdrawn its request for 
the x-rays.  Plaintiff submits no evidence that he has made any attempt to submit to the x-rays 
since then.  Instead, he filed an Opposition to defendant’s motion which betrays that, in part at 
least, he simply does not want to submit to all the imaging the court ordered.  (See Barker Decl. 
filed 4/1/20, ¶ 1; and Opposition filed 4/1/20 at 2:21-3:8.)  Further, Mr. Yu asserts in his Reply 
declaration that he has previously told both Mr. Barker and the court that his client will pay for 
the x-rays.  (Yu Decl. filed 4/8/20, ¶ 2.)  Mr. Yu also states that he spoke to Mr. Barker in person 
on February 6, 2020 about the x-rays and that Mr. Barker stated he would not be making the 
appointment with the x-ray facility, despite Yu’s warning that Barker was thereby continuing to 
violate the court’s order.  (Id., ¶ 7.)   

 
Based on all the evidence, the court finds that Mr. Barker has disobeyed the court’s 

January 8, 2020 order to submit to the x-rays and therefore that an evidentiary sanction is 
warranted.  (See CCP § 2023.010 (g); § 2023.030 (c).)   
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In choosing an appropriate sanction, the trial court should attempt to tailor the sanction 

to the harm caused by the withheld discovery.  (Doppes v. Bentley Motors, Inc. (2009) 174 
Cal.App.4th 967, 992.)  Discovery sanctions “should be appropriate to the dereliction, and 
should not exceed that which is required to protect the interests of the party entitled to but 
denied discovery.”  (Ibid, quoting another case).) 

 
The Court grants the motion for terminating sanctions, but will defer imposing such a 

sanction until July 1, 2020. Terminating sanctions will be imposed at that time unless Plaintiff 
has made an appointment to have the ordered X-Rays taken. Defendant is ordered to fully 
cooperate with Plaintiff in getting such an appointment scheduled and is ordered to instruct its 
expert to schedule such an appointment without any fee being paid by Plaintiff. A telephone 
status conference to determine compliance with this order is set for July 2, 2020 at 1:30 PM in 
Dept. 33. The parties are directed to supply the Court with their telephone numbers to be used 
for this conference, which shall be initiated by the Court.  

 
Assuming that such an appointment is made by July 1, 2020, the order for terminating 

sanctions will be further deferred until two weeks after the date of the scheduled appointment. If 
Plaintiff attends the appointment and fully cooperates with the X-Ray process, this order will be 
vacated. If he does not, terminating sanctions will be imposed.  A further status conference to 
determine compliance will be set during the July 2, 2020 call.   

 
Defendant’s request for monetary sanctions is denied. 

 

 

 

 2.  TIME:  9:00   CASE#: MSC17-01943 
CASE NAME: FINANCIAL PACIFIC VS. ARCHER NORRIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT/ ADJUDICATION 
FILED BY ARCHER NORRIS, W. ERIC BLUMHARDT 
* TENTATIVE RULING: * 
 

This is a legal malpractice case by an insurance company. Financial Pacific Insurance 
Company (“FPIC”) against its own attorneys, who advised that FPIC had no duty to defend or 
indemnify a 2010 personal injury action against its business insured, Alvin Smith.  In that lawsuit 
and afterwards, FPIC was asked to tender its $300,000 policy limits to resolve the claim.  It 
declined to do so.  But later it paid $5 million to settle a subsequent breach of contract and bad 
faith lawsuit that the injured plaintiff, Lewis, brought after receiving an Assignment of Rights from 
Smith. FPIC then brought this action against its attorneys. 

 
Defendants now move for summary judgment, arguing that FPIC cannot establish 

causation, damages, or duty.   
 
This is a close case, with many difficult legal issues.  Chief among them are why FPIC 

paid $5 million to settle a bad faith case when it had a legal opinion stating there was no 
coverage, and whether anything defendants did or failed to do was a proximate cause of that 
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payment.  The court is skeptical that an experienced claims adjuster needed an attorney to tell 
her what could happen if she refused to pay a $300,000 policy limits demand by the time the 
plaintiff had a default judgment for $80 million.  However, it has ultimately concluded that the 
key issue in this case is proximate not actual cause; and proximate cause is an issue for the 
trier of fact.  The court finds that there are triable issues of fact regarding causation, damages, 
and duty, and concludes that defendants are not entitled to judgment as a matter of law.  
Accordingly, defendants’ motion for summary judgment and summary adjudication are denied.  
(See Disputed Material Fact Nos. 11, 12, 27, 30, 31, 36, 44, 45, 47, 54, 55, 69; Undisputed 
Material Fact No. 21, ¶ 4, 23, 24, 46, 56, 58, 61, 68.) 
 

Facts   
 

 Smith owned a home in Porterville, California, out of which he operated a weed 
abatement business.  Smith cohabited the property with Betty Dunn. 
 
 Before June 2005, Smith acquired a pond, excavated dirt, and installed the pond in the 
ground on his property.   The pond was approximately three feet deep.   
 
 On June 26, 2005, Leslie Hobbs, an acquaintance of Dunn, came to the property to seek 
assistance with an injured horse.  She had her18-month old son, Brynt Lewis, with her.  The 
pond was not fenced.  Lewis fell in, nearly drowned, and suffered a permanent brain injury. 
 
 On October 4, 2010, Lewis filed suit against Smith and Dunn.  The complaint contained 
an allegation that the pool had dual purposes:  it was used “not only for recreational . . . 
swimming but it also added to the aesthetics of the home/business environment.”  (UMF 21, ¶ 4 
of the Complaint.)   
 

Smith’s homeowner’s insurance company, AAA, filed an answer on his behalf.   
 
Smith also had a liability insurance policy for his business through FPIC.  FPIC initially 

denied coverage based on its own internal analysis and Smith’s statement that the pond was 
constructed for personal use and installed with personal equipment.  (UMF 14-17)  
 

On October 25, 2010 FPIC received a CCP § 998 Offer that Lewis had made to Smith in 
Lewis’ personal injury action.  Lewis offered to settle if AAA and FPIC each tendered their policy 
limits.  Because that was new information and FPIC should probably have its in-house denial of 
coverage reevaluated, Nancy Jennings, the Claims Examiner in charge of the Lewis matter, 
contacted defendant Blumhardt on or before November 23, 2010, apparently by telephone, for a 
coverage opinion.  (Ex. B to Melamed Decl., Jennings Depo., at 172:13-22; 179:14; Ex. C to 
Melamed Decl., Claim Notes, entry for 11/23/10.)   

 
On December 17, 2010, FPIC received a statement from its insured, Smith.  In it, Smith 

reiterated that only personal equipment, and added that only personal services, were used to 
install the pond.  (UMF 29.)   

 
On December 30, 2010, Jennings sent Blumhardt a letter and formally retained him and 

Archer Norris to provide the coverage opinion.  
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On January 26, 2011, Blumhardt provided his analysis, opining that FPIC had no duty to 

defend or indemnify Smith because the conduct giving rise to the liability was of a personal 
nature and was not connected to a business.   Blumhardt noted the allegations in paragraph 4 of 
Lewis’ complaint about a business purpose for the pond on page 1 of his letter, but did not 
analyze them on pages 10 and 11.  (Ex. F to Melamed Decl., 1/26/11 letter from Blumhardt to 
Jennings.)   

 
In February 2011, FPIC sent a letter to Smith denying it had any duty to indemnify or 

defend Smith in the Lewis personal injury action, based on Blumhardt’s coverage opinion and 
draft declination letter. 

 
In June 2011, Lewis’ attorney Mark Potter sent Jennings a letter demanding payment of 

the policy limits.  In the letter, Potter stated that Lewis’ damages were clearly 50 – 200 times 
more than the policy limits.  Jennings asked Blumhardt to draft a letter rejecting the June 2011 
policy limits demand.  (UMF 40.) 

 
In September 2011, Jennings received a similar letter from the attorney that AAA had 

hired to defend Smith.  Jennings responded on September 19, 2011 stating there was no 
coverage for the loss.  (UMF 43.)   

 
The next day, September 20, 2011, Lewis, Smith and Dunn entered into an agreement 

to resolve the Lewis personal injury action.  The terms were that AAA would pay its policy limits, 
Smith and Dunn would strike their answer and permit Lewis to seek a default judgment against 
them, Lewis would not try to collect that default judgment from them, and they would assign all 
their rights against FPIC to Lewis.  (UMF 44.)     

 
On February 25, 2014, after a default prove up hearing, the court in Lewis’ personal 

injury action gave Lewis a default judgment for over $80 million.   
 
On January 4, 2016 Lewis’ attorney Potter emailed Jennings and Blumhardt  that Lewis 

had obtained the $80 million default judgment and stated that Lewis would settle his claims for 
the policy limits of $300,000 until January 18, 2016.  (UMF 46; Ex. G to Melamed Decl.)   

 
Jennings asked Blumhardt to prepare a formal response.  Blumhardt did limited 

investigation, basically only asking Potter to send the declarations that the court had relied on in 
entering the judgment.  Potter sent several damages declarations, but not all the evidence.  
Blumardt tried but was unable to view the court’s file online and he did not send a runner to 
obtain it.  He performed no legal research.  (DMF 47.)  He does not recall if he had an opinion in 
January 2016 if the default judgment was collectible from FPIC.  (Ex. D to Melamed Decl., 
Blumhardt Depo. at 348:20-349:11.)  The declarations he received did not change his coverage 
opinion.  He informed Jennings of that on January 12, 2016 and sent her a draft letter on 
January 19, 2016 rejecting the demand.  (DMF 56, 58.)  Blumhardt never discovered that Smith 
had assigned his rights against FPIC to Lewis.  Had he obtained the court’s file he would have.  
(See Item 6 of Pltf’s RJN.)  
 
 That same day, January 19, 2016, Lewis filed a civil lawsuit against FPIC for breach of 
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contract and insurance bad faith.  Smith and Dunn gave deposition testimony in that case that 
was consistent with Smith’s earlier statements denying a business purpose for the pond.  (UMF 
65.)  However, Lewis’ mother, Hobbs, gave deposition testimony that could support the 
conclusion Smith used business equipment to install the pond.  (See DMF 11.)   
 

FPIC settled the breach of contract and insurance bad faith action in October 2016 for $5 
million.  In this action for legal malpractice and breach of fiduciary duty against Blumhardt and 
Archer, FPIC now seeks the difference between that sum and the $300,000 for which it could 
have settled Lewis’ personal injury claim up until January 18, 2016. 
 
 Analysis 
 

As noted above, defendants argue they are entitled to summary judgment because FPIC 
cannot prove actual causation, damages, or duty.  Because defendants discuss causation and 
damages together, so will the court. 
  
 Causation and Damages 
 
 The parties cite many cases in support of their positions, but the court concludes the key 
issues in this case can be resolved based on only a few. 
 
 In Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, a truck driver was 
sued for personal injuries.  His insurer refused to defend him or settle within the policy limits 
because it said he did not own the truck.  The jury returned a verdict in excess of the policy 
limits.  The California Supreme Court permitted the injured party to recover the amounts in 
excess of the policy limits as the assignee of the truck driver’s rights because the insurer owed a 
duty to defend and breached the duty to accept a reasonable settlement within the policy limits.  
It held that the insurer owed the amounts in excess of the policy limits for breach of this duty to 
settle even if its coverage position “may not have been entirely groundless.”  (Comunale, supra, 
at 660.)  “An insurer who denies coverage does so at its own risk.”  (Ibid.)   “When there is great 
risk of a recovery beyond the policy limits so that the most reasonable manner of disposing of 
the claim is a settlement which can be made within those limits, a consideration in good faith of 
the insured's interest requires the insurer to settle the claim. Its unwarranted refusal to do so 
constitutes a breach of the implied covenant of good faith and fair dealing.”  (Id. at 659.)  
 

The court held that the excess amount is owed for breach of the duty to settle not the 
duty to defend.  (Id. at 659-660.)   

 
Where there is no opportunity to compromise the claim and the 
only wrongful act of the insurer is the refusal to defend, the liability 
of the insurer is ordinarily limited to the amount of the policy plus 
attorneys' fees and costs. . . . In such a case it is reasoned that, if 
the insured has employed competent counsel to represent him, 
there is no ground for concluding that the judgment would have 
been for a lesser sum had the defense been conducted by 
insurer's counsel, and therefore it cannot be said that the 
detriment suffered by the insured as the result of a judgment in 
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excess of the policy limits was proximately caused by the insurer's 
refusal to defend. . . .This reasoning, however, does not apply 
where the insurer wrongfully refuses to accept a reasonable 
settlement within the policy limits.  (Comunale, supra, 50 Cal.2d at 
659-660 (emphasis added).)   
 

 The holding of Comunale was reaffirmed in Johansen v. California State Auto. Assn. 
Inter-Ins. Bureau (1975) 15 Cal.3d 9, 12, 16.  There, the court said, “in deciding whether or not 
to compromise the claim, the insurer must conduct itself as though it alone were liable for the 
entire amount of the judgment. . . . Thus, the only permissible consideration in evaluating the 
reasonableness of the settlement offer becomes whether, in light of the victim's injuries and the 
probable liability of the insured, the ultimate judgment is likely to exceed the amount of the 
settlement offer. Such factors as the limits imposed by the policy, a desire to reduce the amount 
of future settlements, or a belief that the policy does not provide coverage, should not affect a 
decision as to whether the settlement offer in question is a reasonable one.”  (Emphasis added.)  
It further stated, “an insurer who fails to accept a reasonable settlement offer within policy limits 
because it believes the policy does not provide coverage assumes the risk that it will be held 
liable for all damages resulting from such refusal, including damages in excess of applicable 
policy limits.”   
 

In Amato v. Mercury Casualty Co (1997) 53 Cal.App.4th 825, 829, 836-837, the court 
held that the measure of damages where the insurance company was ultimately determined to 
have no duty to indemnify, but where it tortuously refused to defend and the insured suffered a 
large default judgment, was the amount of the judgment rather than non-existent defense costs.  
The court also held that the plaintiff was not required to conduct a trial within a trial to determine 
what the personal injury victim’s damages should have been.  The amount of the default 
judgment determined that.  The court considered the default judgment the proximate result of 
the refusal to defend.  In the course of its discussion, the court quoted the rule in Comunale that 
the damages for breach of the duty to defend are normally limited to the policy limits where the 
insured has hired competent counsel to represent him, but did not apply it because the insured 
allowed the judgment to be entered by default because he could not afford to defend.   (See Id. 
at 834.)   
 
 Finally, in State Farm Mut. Auto. Ins. Co. v. Allstate Ins. Co. (1970) 9 Cal.App.3d 508, a 
man caused an accident while driving a vehicle.  He had several insurance policies that might 
have covered the loss, including one with an auto insurer, Allstate, and one with a premises 
insurer, State Farm.  Allstate denied coverage and refused to defend.  State Farm provided 
coverage subject to a reservation of rights and later, while the matter was awaiting trial, 
requested declaratory relief that its policy did not cover the accident.  A third insurer then 
provided an attorney to defend the man in the trial, subject to a reservation of rights.   
 

At the trial of the injury action, a verdict was rendered for $10,000 more than the man’s 
policy with Allstate.  The court in the declaratory relief action subsequently ruled that Allstate 
was obligated to provide a defense under its policy, but not that its refusal to do so had been in 
bad faith.  Before the trial, the case could have been settled well within Allstate’s policy limits. 

 
On appeal, Allstate argued it could not be held liable for the $10,000 portion of the 
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judgment that was in excess of its policy limits where its only wrong was in refusing to defend 
and its refusal constituted a breach of contract but not bad faith, under the circumstances.  The 
appellate court disagreed.  It first noted the dictum in Comunale about the proper measure of 
damages when the insured has hired competent counsel to represent him and then continued,  
 

Causal determinations are a function of the fact trier. . . . Thus the 
Comunale dictum voices what is usually but not invariably true.  As 
we perceive the rule, damages for breach of the duty to defend are 
not inexorably imprisoned within the policy limit but are measured 
by the consequences proximately caused by the breach.  (Id. at 
529.)   
 
A fact trier might reasonably conclude that Allstate's refusal to 
defend had triggered an expectable sequence of events, 
commencing with assumption of the defense by other insurers 
who had at least as good a claim to noncoverage as Allstate, if not 
better. . . . [A]n insurer denies coverage at its own risk and, 
although its action may not have been entirely groundless, it is 
liable for all the detriment caused by its breach.  
 
. . . Bad faith is not an indispensable ingredient of breach of an 
insurer's implied covenant of fair dealing. . . . [Plaintiffs] do not 
seek payment of the excess as indemnification under the policy; 
rather, they claim breach of the duty to defend and damages 
proximately caused by that breach; if, as an expectable result of 
that breach, there was a failure of reasonable settlement at a sum 
within the policy limit, followed by a verdict and judgment in excess 
of the policy limit, a fact finder could reasonably view the excess 
as a proximate result of the original refusal to defend. One way or 
another, a $ 10,000 settlement offer was transformed into a $ 
110,000 judgment -- a disaster for a policyholder with $100,000 of 
coverage.”  (Id. at 530 (emphasis added).)   

 
 Applying the law set forth in these cases to the facts, the court reaches the following 
conclusions. 
  
 An insurer has a duty to defend a suit which potentially seeks damages within the 
coverage of the policy.  (Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 295.)  
Coverage was potential here initially because Lewis’ personal injury complaint alleged a 
business purpose for the pond.  In his statements, Smith essentially said that was untrue.  This 
may have meant that FPIC’s initial refusal to defend was not in bad faith, but it did not 
conclusively establish that there was no duty to defend.  The duty to defend continues until the 
end of the underlying lawsuit or the insurer can conclusively eliminate, through undisputed facts, 
any potential for coverage under the policy. (Montrose, supra, 6 Cal.4th at 301.)  Entry of the 
judgment in the personal injury case might have meant that Smith had now admitted the 
allegation of paragraph 4 in the Lewis personal injury complaint that the pond was installed 
partly for a business purpose.  Further, Hobbs’ testimony in the breach of contract and 
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insurance bad faith case could have supported a finding in that case that business equipment 
was used to install the pond and that Blumhardt’s opinion that there was no duty to defend was 
wrong. 
 
 These events raised again an issue about the duty to defend and the duty to indemnify – 
one that was never completely resolved because FPIC settled the breach of contract and 
insurance bad faith case rather than take it to trial.  FPIC may still have been liable for at least 
breach of contract for not providing a defense.  Under Comunale, State Farm, and Johansen, 
that could have resulted in liability for the full $80 million default judgment even if the refusal to 
defend was not in bad faith. 
 
 Under Comunale, FPIC had a duty to make a reasonable settlement within the $300,000 
policy limits, and it had to consider the reasonableness of that settlement based on Smith’s 
potential liability and Lewis’ damages, not on possible lack of coverage for the loss.  Further, the 
court concludes that this is so even though Smith was being provided a defense by AAA.  As the 
court in Comunale said, the decisive factor in fixing the extent of the insurer’s liability in these 
circumstances is not the refusal to defend, but the refusal to accept an offer within the policy 
limits.  The rule limiting damages to the policy limits where some carrier provides a defense 
does not apply because this is a case where there was an opportunity to settle within the policy 
limits – the very situation in which Comunale said that rule did not apply. 
 
 That rule also does not apply because a defense was not the problem.  Whether there 
was no defense or a defense by multiple attorneys, a huge damage case such as Lewis’, 
coupled with a reasonable liability theory – breach of the pool fencing ordinance – was going to 
produce a judgment in excess of the policy limits.  No level of defense could have changed that. 
 
 Finally, that rule does not apply because a reasonable trier of fact could conclude FPIC’s 
refusal to settle for its policy limits “triggered an expectable sequence of events” (State Farm, 
supra,) – the default judgment, the Assignment, and FPIC’s ultimate decision to settle the bad 
faith suit for $5 million rather than risk an $80 million judgment; and because the sums that 
Lewis sought against FPIC were no longer just  payment of sums due under the policy, but 
damages for breach of the duty to settle within the policy limits.  (Comunale, State Farm, 
Amato). 
 

It may not be necessary to conduct a trial within a trial here.  Amato makes clear that 
would not have been necessary for Lewis in the bad faith case.  And it should not be necessary 
for FPIC in this legal malpractice case either, whether to establish that FPIC actually had a duty 
to defend or to set the bad faith or breach of contract damages. 

 
The trial within a trial process is said to be necessary in most litigation malpractice cases 

because it is needed to establish what the plaintiff has lost due to the malpractice.  This “but for” 
causation is required in transactional legal malpractice cases too, but it does not require proof of 
exactly what deal the parties would have made absent the malpractice.  Viner v. Sweet (2003) 
30 Cal.4th 1232, 1244.  In rejecting the plaintiff’s argument there that proof of but for causation 
should not be required in transactional malpractice because it is too difficult to prove what deal 
the other party would have agreed to, the court disagreed, stating  
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In transactional malpractice cases, as in other cases, the plaintiff 
may use circumstantial evidence to satisfy his or her burden. An 
express concession by the other parties to the negotiation that 
they would have accepted other or additional terms is not 
necessary. And the plaintiff need not prove causation with 
absolute certainty. Rather, the plaintiff need only " 'introduce 
evidence which affords a reasonable basis for the conclusion that 
it is more likely than not that the conduct of the defendant was a 
cause in fact of the result.' " . . . (Viner, supra, 30 Cal.4th at 1242-
1243.) 

 
Negligent legal advice regarding whether to settle a claim is a form of transactional 

malpractice.  (Id. at 1242 (“settlement is itself a form of business transaction”.)  Thus, where a 
defendant claims that he received negligent advice and therefore settled a case for more than 
he should have, he should only have to prove what he could have settled the case for with 
better advice, not that he would have obtained a better result at trial.  (See Marshak v. 
Ballesteros (1999) 72 Cal.App.4th 1514, 1519 (legal malpractice plaintiff claiming his attorney 
advised him to settle dissolution action for less than it was worth must prove either that his wife 
would have made a better settlement or he would have achieved one at trial); Viner, supra, 30 
Cal.4th at 1241 (“In a litigation malpractice action, the plaintiff must establish that but for the 
alleged negligence of the defendant attorney, the plaintiff would have obtained a more favorable 
judgment or settlement in the action in which the malpractice allegedly occurred.” (Emphasis 
added.)   

 
In California State Auto. Assn. Inter-Ins. Bureau v. Parichan, Renberg, Crossman & 

Harvey (2000) 84 Cal.App.4th 702 (CSAA), partly overruled by Viner, supra, 30 Cal.4th 1232, 
1244, fn. 5, CSAA sued its attorney for legal malpractice in failing to forward a medical report 
tying significant brain injuries to the accident before a policy limits CCP § 998 demand expired.  
The underlying personal injury case was settled for an amount well in excess of the policy limits, 
and CSAA filed an action against its attorneys without ever having been sued for bad faith by 
anyone.  The law firm argued that the trial within a trial methodology should be used.  It “asked 
the trial court to direct the jury to first determine the outcome of the Carr personal injury claim 
(i.e., whether it should have resulted in a verdict in excess of the policy limits) and the outcome 
of a bad faith claim against CSAA before deciding whether CSAA had been damaged.”  The trial 
court ruled that was unnecessary, and the appellate court agree.  Viner overruled CSAA on the 
question of whether but for causation must be established, but not on the holding that a trial 
within a trial methodology is not required in at least some cases of attorney malpractice 
regarding a settlement.  

 
Here there is no need to ask what a reasonable plaintiff in Lewis’ position would have 

settled for.  We know that.  At all times between 2010 and January 18, 2016 Lewis would have 
settled for the $300,000 policy limits.  What Lewis would have settled for is not speculative.  It is 
certain. 
 

The only remaining questions are about the other half of the damages equation, FPIC’s 
$5 million payment.  The only issues are whether FPIC’s decision to settle, and for that amount, 
were reasonable, which is for the jury, and whether defendants’ alleged legal malpractice was a 
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cause of the settlement, which the court concludes is for the jury as well.  Can it be said that the 
$5 million settlement has no connection to defendants’ alleged negligence?  That it would have 
happened anyway?  No.  If the trier of fact adopts plaintiff’s view of the case, Blumhardt failed to 
provide FPIC critical information and advice after receiving the 1/4/16 policy limits demand; and 
had he provided it, FPIC would have avoided being sued for $80 million and paying $5 million to 
resolve that suit.  There is sufficient evidence here to submit all aspects of causation to the jury 
under CACI 430.  To hold otherwise would be to force FPIC to try rather than settle the bad faith 
case, at great financial risk to both itself and defendants, when its damages are clear rather than 
speculative, the trial within a trial process appears to be unnecessary, and there are competing 
policies, like encouraging settlements (see generally Tech-Bilt, Inc. v. Woodward-Clyde & 
Associates 38 Cal.3d 488, 495-496) and mitigating damages.  The case of a defendant who 
pays more than what is certain he could have due to attorney negligence appears to be 
fundamentally different from the case of a plaintiff who loses his cause of action because his 
attorney fails to file suit on time.  The defendant’s damages are certain without a trial within a 
trial, whereas the plaintiff’s are not. 

 
Defendants argue that Jennings would have rejected the January 4, 2016 policy limits 

demand regardless of what Blumhardt said, based on her level of experience and the fact that 
she had rejected it every time before.  But there is an inference this is untrue or why would she 
have asked Blumhardt to do anything further then?  She could just have rejected that demand 
herself.  And this inference is bolstered by various statements in her deposition.  She said there 
that she did not have conversations with anyone else at FPIC regarding whether to reject the 
1/4/16 settlement offer because she relied on Blumhardt’s legal opinion.  (Ex. B to Melamed 
Decl.. Jennings Depo. at 280:22-281:2.)  She denied that she would have denied coverage 
regardless of Blumhardt’s opinion.  When asked to explain her denial she said, “I relied on Mr. 
Blumhardt’s expert opinion whether or not our evaluation of the coverage was proper.”  (Id. at 
314:9-13.)   She relied on Blumhardt’s opinion when she rejected the 6/21/11 policy limits 
demand and the 1/4/16 policy limits demand.  (Id. at 320:11-22.)  Finally, she was asked 
whether Blumhardt ever recommended that she reject the 1/4/16 policy limits demand (which is 
broader than merely recommending that she continue to decline coverage), and she responded, 
“I don’t recall specifically but in his e-mail here he’s going to go ahead and prepare the 
appropriate response which is to deny.”  She was asked whether she meant by “deny” she 
meant “deny coverage?” and she responded, “Or reject the policy limit [demand].”  (Id. at 
323:23-324:6.)  So a reasonable trier of fact could conclude she was expecting him to make 
recommendations to her in both respects and that she would rely on those recommendations.   

 
Given the testimony outlined above, the court considers it unnecessary to rely on the 

post-deposition declaration that Jennings has offered, although it admits the key portions of that 
declaration into evidence for the reasons stated in its rulings on the evidentiary objections.  

 
Defendants argue this case is controlled by Beda v. Hartford Cas. Ins. Co. (S. Dist. Cal. 

2013) 2013 U.S. Dist. LEXIS 27897.  However, that case is distinguishable.  While the facts of 
the underlying accident in Beda are quite similar, and the coverage dispute is similar, that was 
an action against the insurer, not an action by the insurer against its attorneys for negligence 
that prompted a settlement of a suit against the insurer.  

 
Because the court concludes that causation and damages have been proved sufficiently 
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for those issues to be presented to the trier of fact, the key remaining question is whether 
Blumhardt was obligated to offer Jennings any facts or opinions about whether to accept the 
1/4/16 policy limits demand.   As demonstrated below there is a factual issue about that too. 

 
Duty 
 
Defendants argue that Blumhardt’s only duty when the January 4, 2016 demand arrived 

from Lewis’s attorney Potter was to determine whether anything changed Blumhardt’s coverage 
opinion.  FPIC contends it was broader, that he should have discovered Smith had assigned his 
breach of contract and bad faith claims against FPIC to Lewis, disclosed that to Jennings, and 
possibly offered the advice that for $300,000 she might consider buying off an $80 million 
potential liability.  Defendants contend Jennings did not ask for, want, or need those services. 

 
The scope of an attorney’s duties is defined in the first instance by his retainer 

agreement, but there is none here because of the ongoing relationship between FPIC and 
Archer.  The scope could thus be defined by the prior custom of the parties or in the industry but 
facts regarding this have not been supplied.  The evidence that has been offered to define 
Blumhardt’s duty is the email exchange that Blumhardt and Jennings had when the 1/4/16 
demand arrived and some deposition testimony from Jennings. 

 
Blumhardt saw the demand first and he emailed Jennings, asking if she wanted him to 

respond to Potter’s email.  She responded by stating “Please prepare a formal response.” (Ex. H 
to Melamed Decl.)   

 
Jennings also testified that she asked “Blumhardt to investigate and determine whether 

or not anything had changed since his opinion.  (Ex. B to Melamed Decl., Jennings Depo., at 
273:12014.) 

 
The court’s function regarding a contract is to interpret it if it its meaning is clear, and to 

consider extrinsic evidence if it is reasonably susceptible of two meanings.  The jury’s function 
includes determining whether a contract was formed, and, if there is a question of fact regarding 
what the terms are, to resolve that issue of fact before the court interprets it.   (City of Bell v. 
Superior Court (2013) 220 Cal.App.4th 236, 247-248; see CACI 302, 304, 314; Alexander v. 
Codemasters Group Limited (2002) 104 Cal.App.4th 129, 147.)   

 
Regarding Jennings’ email instruction, preparing an adequate response to a reiterated 

policy limits demand five or six years after the last demand when the reiterated demand 
contains a new fact – that an unliquidated claim for a brain injury claim has now turned into an 
$80 million judgment – might simply require reading again the prior coverage opinion and 
making sure that none of the law or facts regarding coverage have changed; or it might also 
require the attorney to conduct factual investigation and make sure that none of the facts 
regarding collectability have changed.  It might have required Blumhardt to ask some questions 
about collectability, including:  (1) how did the claim result in a judgment so large: (2) when and 
how did it become a default judgment when AAA had originally been providing a defense ; and 
(3) why did Potter believe Lewis had the right to enforce that judgment against FPIC? 

 
Regarding her testimony, Jennings asked Blumhardt “to investigate and determine 
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whether or not anything had changed since his opinion,” not “whether or not his coverage 
opinion had changed.”  A reasonable trier of fact might find this distinction significant.  The first 
assignment is broader than the second.  Something had changed – there had been an 
Assignment of Rights – although it bore on collectability rather than coverage.  A reasonable 
trier of fact might also conclude that discovering the Assignment of Rights was within the scope 
of Blumhardt’s assignment because he should have asked Potter, after the policy limits demand 
had been rejected several times previously, what had occurred that should change FPIC’s mind. 

 
Something else had also changed – a default judgment had been entered.  What 

significance did that have on the allegation in the complaint that the pond had been installed 
partly for a business purpose?  Did it mean this allegation of the complaint had now been found 
to be true?  Blumhardt did not research that.  The Assignment of Rights was in the court’s file.  
(See Item 6 to FPIC’s RJN filed 6/3/20.)  It was attached to a Declaration filed in connection with 
the prove-up hearing.  Blumhardt had asked Potter to send him the materials the court relied on 
in entering judgment.  (Ex. I to Melamed Decl.)  Potter did not say he had sent all the materials 
or all the declarations, just “declarations.”  (Ibid.)   
 

On the record before it, the court cannot say that the facts required to establish the 
scope of Blumhardt’s duty are undisputed and that, as a matter of law, Blumhardt did all that 
was required of him in relation to the January 4, 2016 reiterated policy limits demand. 
 
 Further, even if Blumhardt’s assignment in January 2016 were clearer, an attorney can 
be held liable for failing to offer advice that is not directly within the scope of his retention. 
 
 In Nichols v. Keller (1993) 15 Cal.App.4th 1672, an injured worker hired attorneys to 
pursue a worker’s compensation claim on his behalf and later sued them for failing to advise 
that he might have a third-party tort claim as well. The trial court granted summary judgment to 
the attorneys on the ground that they had been hired only to prosecute a worker’s compensation 
claim and had no duty to provide advice regarding a third-party tort claim. 
 
 The court of appeal reversed, stating,  
 

A significant area of exposure for the workers' compensation 
attorney concerns that attorney's responsibility for counseling 
regarding a potential third party action.  One of an attorney's basic 
functions is to advise. Liability can exist because the attorney 
failed to provide advice. Not only should an attorney furnish advice 
when requested, but he or she should also volunteer opinions 
when necessary to further the client's objectives. The attorney 
need not advise and caution of every possible alternative, but only 
of those that may result in adverse consequences if not 
considered. Generally speaking, a workers' compensation attorney 
should be able to limit the retention to the compensation claim if 
the client is cautioned (1) there may be other remedies which the 
attorney will not investigate, and (2) other counsel should be 
consulted on such matters. However, even when a retention is 
expressly limited, the attorney may still have a duty to alert the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/18/20 

 
 

- 13 - 

client to legal problems which are reasonably apparent, even 
though they fall outside the scope of the retention. The rationale is 
that, as between the lay client and the attorney, the latter is more 
qualified to recognize and analyze the client's legal needs. The 
attorney need not represent the client on such matters. 
Nevertheless, the attorney should inform the client of the 
limitations of the attorney's representation and of the possible 
need for other counsel.  (Nichols, supra, 15 Cal.App.4th at 1684 
(emphasis added).) 
 

(See also Janik v. Rudy, Exelrod & Zieff (2004) 119 Cal.App.4th 930 (class action attorneys 
owed a duty to class members to consider and protect their interests with respect to any claims 
they might have beyond those specified in the class certification order; “an attorney who 
undertakes one matter on behalf of a client owes that client the duty to at least consider and 
advise the client if there are apparent related matters that the client is overlooking and that 
should be pursued to avoid prejudicing the client's interests”);   
 

Similar comments can be made about insurance coverage attorneys.  A significant area 
of exposure for them is unhappy insurance clients, who may get sued for damages far in excess 
of their policy limits if the attorneys’ coverage opinions are wrong.  The tactics of setting up 
insurance companies for bad faith liability by settling with insureds who are denied coverage in 
exchange for a default judgment and an assignment of rights are well known.  On the record 
here, the court declines to conclude that an attorney in Blumhardt’s position who is told what he 
was told and is asked what he was asked has no duty to reasonably investigate whether the 
injured party is pursuing that strategy. 
 
 Defendants argue that Nichols is distinguishable because Nichols was a lay client, and 
Jennings and FPIC are not.  Nevertheless, as Nichols notes, “One of an attorney's basic 
functions is to advise.”  The trier of fact is entitled to conclude that Jennings asked Blumhardt to 
do work in January 2016 because she wanted advice.  She has testified that if the default 
judgment was a risk to FPIC she expected Blumhardt to explain how, and that she was relying 
on his advice.  He did nothing then to expressly limit the scope of his services.  The court is not 
prepared to say as a matter of law that sophisticated clients are never entitled to the benefit of 
the Nichols rule. 
 
 Defendants’ final argument regarding duty is that to permit FPIC to shift the loss caused 
by its refusal to defend and to settle within the policy limits is at odds with the rule that these 
duties are nondelegable.  (See Fireman's Fund American Ins. Co. v. Escobedo (1978) 80 
Cal.App.3d 610, 621-622.)   
 
 The court rejects this argument.  The doctrine of nondelegable duty exists to protect 
plaintiffs injured by negligence by not forcing them to sue independent contractors with whom 
they have not dealt and who may be insolvent.  (See Maloney v. Rath (1968) 69 Cal.2d 442, 
446-447.)   By itself, that doctrine does not prevent the party owing the nondelegable duty from 
seeking indemnity from another party who actually caused or contributed to the loss.  (See 
Seeley v. Seymour (1987) 190 Cal.App.3d 844, 862-863 (that recorder had nondelegable 
statutory duty to review all documents for recordability did not prevent comparative fault 
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principles from being applied to title insurer). 
 
 Defendants have cited no authority that prevents an insurer who breaches its duties due 
to the negligence of its attorneys from seeking to recover all or part of its losses from those 
attorneys.  Attorneys were sued for negligence in these circumstances in State Farm, supra. 
 

Primary rights doctrine 
 
 Given the basis for its ruling, the court finds it unnecessary to rule on defendants’ claim 
that this case involves only one true cause of action based on the primary rights doctrine. 
 
Requests for Judicial Notice 
 
Defendants’ Request for Judicial Notice filed 12/5/19 
 
Plaintiff does not appear to have objected to this Request.  The court grants the request and 
takes judicial notice of the existence and contents of the documents.   
  
Plaintiff’s Request for Judicial Notice filed 6/3/20 
 
This is a request to take judicial notice of certain records from the court proceedings in the 
Lewis personal injury action and of the default Judgment in that action.  The court takes judicial 
notice of the existence and contents of the attached documents. 
 
Rulings on Evidentiary Objections 
 
The court rules on only those objections that it deems material to its disposition of the motion.  
(CCP § 437c (q).) 
 
Defendants’ Objections to Plaintiff’s Request for Judicial Notice 
 
Item 4 – Overruled.  The court perceives no genuine dispute as to whether the events described 
in the Register of Actions in the Lewis personal injury case really occurred. 
 
Item 5 – Overruled.  The Stipulation and Order to Strike the Answer in the Lewis personal injury 
action is an agreement and an order.  The court finds it to be properly authenticated, not 
hearsay or admissible under a hearsay exception, and not objectionable on the other grounds 
stated. 
 
Defendants’ Objections to Schwartz Decl. 
 
1 – Sustained.  An attorney’s declaration may be used to authenticate a deposition, not to 
interpret or recount deposition testimony when there is a transcript of such testimony.  (See 
Evid. C. § 1521 and 1523.)   
2 – Sustained. 
3 – Sustained.   
4 – Sustained. 
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Defendants’ Objections to Melamed Decl. 
 
Ex. C – Overruled. 
Ex. E – Overruled. 
Ex. F – Overruled. 
Ex. G – Overruled. 
Ex. H – Overruled. 
Ex. I – Overruled. 
Ex. J – Overruled. 
Ex. K – Overruled. 
 
Defendants’ Objections to Jennings Decl. 
 
7, 8, and 9 - To the extent the court must rule on these objections it makes the following 
observations.  As to number 7, that Blumhardt did not do various things is relevant if Jennings 
expressly or impliedly asked him to do them, or he was required to do them because they were 
required in order to do what she did ask him to do, or he should have done them under cases 
like Nichols.  Further, Jennings’ testimony about the advice that Blumhardt did or did not give is 
not inadmissible hearsay, and she does have personal knowledge of it. 
 
As to number 8, what Jennings would have done with this information if Blumhardt had provided 
it is relevant if the determination is ultimately made as a finding of fact or conclusion of law that 
he was required to provide it.  No such finding or conclusion has been made yet, so this part of 
the declaration must be admitted into evidence for purposes of this motion.  The same is true as 
to number 9. 
 
At the end of number 9, defendants note the two pieces of testimony it claims are sufficiently 
clear to preclude all or part of these three paragraphs of the declaration:  (1) that Jennings 
testified she was not critical of the work performed by defendants and that they did the work she 
requested them to do; and (2) that she did not ask defendants to do any work after 2/9/11 other 
than draft the coverage analysis and declination letter. 
 
As to number (1), lay witnesses in medical and legal malpractice cases are often asked in 
depositions whether they are critical of the services provided.    The general rule is that expert 
testimony is required to prove professional negligence.  It should generally be true that such 
testimony is necessary to refute negligence as well, particularly where the witness who 
expresses no complaints about the services is an employee of a corporate client.  Such clients 
go to attorneys to discover the malpractice.  The malpractice may have gone on unnoticed or 
unchecked precisely because the employees did not recognize it.  In any event, Jennings does 
not state in the post-deposition declaration that now she is critical.  She just states things that 
Blumhardt did not tell her and what she would have done if he had. 
 
As to the second part of number (1), Jennings testified in another part of her deposition what 
she asked Blumhardt to do after receipt of the 1/4/16 policy limits demand.  What she asked him 
to do and what he was required to do is ambiguous.  When she gave the testimony that 
defendants recite she may not have had in mind her other testimony and may not even have 
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known all the subsidiary tasks Blumhardt was required to do under the broadest view of her 
instructions and Nichols.  The declaration is not so inconsistent with the deposition testimony as 
to render it inadmissible. 
 
As to number (2), Jennings was asked regarding receipt of the CCP 998 policy limits demand in 
October 2010 whether she asked Blumhardt to evaluate liability and damages or only coverage.  
She said only coverage.  (Ex. 1 to Wingfield Decl., Jennings Depo. at 174:25-175:7.)  She was 
later asked similar questions and gave similar answers about what services she requested from 
Blumhardt as of February 9, 2011.  Defendants supply no similar testimony about what Jennings 
asked Blumhardt to do in January 2016.  They apparently try to cover this point by using the 
words “after February 9, 2011” on page 8, line14 of their Objections, rather than the words “as of 
February 9, 2011,” but “as of” is what appears on page 237 of the deposition.   Defendants have 
cited no testimony to prove conclusively that Jennings expected only a coverage evaluation in 
January 2016. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01548 
CASE NAME: PETRENKO VS. MERCEDES-BENZ 
HEARING ON MOTION TO ENFORCE JUDGMENT 
FILED BY ANNA PETRENKO 
* TENTATIVE RULING: * 
 
Before the Court is a motion by Plaintiff Anna Petrenko to enforce a judgment. For the reasons 

set forth, the motion is denied as moot. 

Plaintiff filed a complaint against Mercedes-Benz USA, LLC (“Mercedes”) under the California 

Song-Beverly Warranty Act (“lemon law”), Civil Code § 1790 et seq. The parties reached a 

settlement in December 2019. Defendant made a written offer of compromise under Code of 

Civil Procedure § 998 dated December 9, 2019. Plaintiff accepted by signing the offer on 

December 10, 2019.  

Plaintiff filed the fully executed § 998 offer with the Court on January 30, 2020. Plaintiff also 

submitted a judgment pursuant to stipulation for $14,501.00, the amount Mercedes offered to 

pay for the vehicle problems, which reflects that attorneys’ fees and costs will be determined by 

motion pursuant to the parties’ agreement. 

On February 20, 2020, after Plaintiff had not received the $14,501.00 vehicle settlement 

payment, Plaintiff filed a motion to enforce the judgment. Defendant Mercedes filed an 

opposition to the motion with a supporting declaration by James P. Mayo indicating the payment 

was delayed because of the COVID-19 pandemic as Mercedes was operating in a reduced 

capacity. On April 16, 2020, Mercedes filed a declaration by Jon D. Universal attesting that the 

settlement check for $14,501.00 was sent to Plaintiff’s counsel by overnight mail on April 2, 

2020. Exhibit A to the Universal Declaration is a copy of the cover letter and check.  

Defendant Mercedes’ opposition also points out that Plaintiff has not filed a motion for attorneys’ 

fees and costs, the second component of the settlement. Plaintiff’s motion to enforce the 
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judgment, however, addresses only the $14,501.00 vehicle settlement payment which Plaintiff 

claimed Mercedes was delinquent in paying. Mercedes has presented evidence showing that 

payment has now been made. The motion is therefore moot and is denied on that basis. 

  

 4.  TIME:  9:00   CASE#: MSC18-02148 
CASE NAME: AZZE VS. WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY TONY WONG, et al. 
* TENTATIVE RULING: * 
 
Continued to July 2, 2020 at 10:30 a.m. in Dept. 33. Nothing else may be filed related to this 
motion.   
 
   
 
  

  

 5.  TIME:  9:00   CASE#: MSC18-02548 
CASE NAME: BRANDEIS VS. DOES 1-100 
HEARING ON TRIAL SETTING 
* TENTATIVE RULING: * 
 
Appear. 

  

 6.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 

  

Before the Court is a demurrer to Plaintiff Karen Ruane's complaint filed by defendant Gregg 
Chorbajian, Co-Trustee of the John E. Chorbajian and Anita Chorbajian Living Trust ("Trust 
Defendant"). A case management conference and a motion to disqualify counsel for Plaintiff 
also filed by the Trust Defendant are set for hearing concurrently. 
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These matters were previously set for hearing on February 27, 2020. This case is related to a 
probate case, MSN18-01354 ("Probate Case"), pending before Judge George in this Court. On 
February 27, 2020, the same date these matters were scheduled to be heard, a motion to 
consolidate this civil action into the probate case, a petition for instructions (the "Probate 
Matters"), and several other matters were also set for hearing before Judge George in the 
Probate Case. The Court continued the hearings in this action to April 9, 2020 pending the 
resolution of the Probate Matters and any other rulings in the Probate Case that may affect this 
case. 

The Probate Matters were continued by Judge George to March 17, 2020. As a result of the 
Court closure due to the COVID-19 pandemic, the hearings were not conducted in the Probate 
Case and have now been continued to July 16, 2020. Plaintiff filed a case management 
conference statement on June 11, 2020 which confirms the new hearing date on the Probate 
Matters and requests that the Court not rule on the pending matters in this case until the 
Probate Matters can be heard by Judge George. (See Attachment 12 to Plaintiff's CMC 
Statement filed June 11, 2020) The Court finds it appropriate to continue these hearings again 
to allow Judge George to rule on the Probate Matters. 

The hearings on the demurrer, as well as the case management conference and the hearing on 
the Trust Defendant's motion to disqualify Plaintiff's counsel, are continued to 9:00 a.m. on 
August 27, 2020. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See Item No. 6. 

  

 8.  TIME:  9:00   CASE#: MSC19-00193 
CASE NAME: RUANE VS. CHORBAJIAN 
HEARING ON MOTION TO DISQUALIFY TALBOT LAW GROUP 
FILED BY GREGG CHORBAJIAN 
* TENTATIVE RULING: * 
 
See Item No. 6. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/18/20 

 
 

- 19 - 

 9.  TIME:  9:00   CASE#: MSC19-00283 
CASE NAME: SHI VS. IASCO FLIGHT TRAINING 
HEARING ON MOTION TO COMPEL 
FILED BY TIANSHU SHI, FENGJU ZHU 
* TENTATIVE RULING: * 
 
The Court agrees with the well-reasoned recommendations of Discovery Facilitator John 
Warnloff. To the extent that Defendants have not already complied with these 
recommendations, they are ordered to do so by July 16, 2020. The Court agrees that 
Defendants have waived any objection based on attorney-client privilege and work product 
doctrine by their failure to timely assert such objections.  
 
The Court agrees with Mr. Warnloff’s recommendation not to award sanctions based on the fact 
that both sides were successful in some of their positions during the Discovery Facilitator 
process. However, there is no substantial justification for not fully and timely complying with 
those reasonable recommendations after they were issued. Sanctions are awarded as against 
Defendants and their attorneys in the amount of $2,000 and shall be paid by July 16, 2020. 
     

  

10.  TIME:  9:00   CASE#: MSC19-01228 
CASE NAME: KENZIE CONSULTING  VS.  CUNNINGHAM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  

  

11.  TIME:  9:00   CASE#: MSC19-01228 
CASE NAME: KENZIE CONSULTING  VS.  CUNNINGHAM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HART PEARSON CUNNINGHAM, LENDER SCOUT 
* TENTATIVE RULING: * 
 
 
The demurrer filed by defendants, Hart Pearson Cunningham, Lender Scout Corporation, 
Alansis.Com, Incorporated, and Speak With A Geek, Inc., is sustained with leave to amend as 
to the sixth cause of action, and otherwise overruled. Plaintiffs shall have 10 days to 
amend. 

Background 

Plaintiffs Connor Patrick Tierney and his wholly owned company, Kenzie Consulting, Inc. 
(“plaintiffs”) filed this action in June 2019 against defendants Hart Pearson Cunningham and his 
wholly owned companies, Lender Scout Corporation (“Lender Scout”), Alansis.Com, Inc. 
(“Alansis”), and Speak With A Geek, Inc. (“SWAG”). (Collectively referred to herein as 
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“defendants”). After the Court denied a motion to quash based on lack of personal jurisdiction 
and a motion to dismiss for inconvenient forum, defendants filed a demurrer to the complaint. 
Instead of opposing the demurrer, plaintiffs filed an amended complaint (“FAC”).  

Defendants, after engaging in the requisite meet and confer with plaintiffs, now also demur to 
the FAC pursuant to Code of Civil Procedure section 430.10, subdivisions (e) and (f).  

Defendants argue (1) plaintiffs only state a claim against Lender Scout, (2) judicially noticeable 
documents undermine plaintiffs’ loan allegations, (3) plaintiffs fail to plead facts sufficient to state 
a claim for wrongful termination, the sixth cause of action, and (4) plaintiffs incorrectly allege that 
they are acting in a representative capacity, and therefore the tenth cause of action for violation 
of the Unfair Competition Law also fails. Notably, in their Reply, defendants argue that the 7th, 
8th, and 9th causes of action should also be dismissed, but these arguments were not raised in 
the original demurrer and are therefore not properly before the Court. 

Evidentiary Matters 

Both parties have filed unopposed Requests for Judicial Notice. Defendants request notice of 
documents filed by plaintiff Tierney in a separate lawsuit in Hawaii. Plaintiffs request notice of 
(1) documents filed by Cunningham in the Hawaii lawsuit, (2) documents from this Court’s file, 
and (3) an IWC wage order. The requests are granted.  

Analysis 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550.) Legal conclusions are insufficient. (Id. at 551, fn. 5.) The Court “assume[s] 
the truth of the allegations in the complaint, but do[es] not assume the truth of contentions, 
deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 
Cal.App.4th 242, 247.) 

 

General Demurrer – Alter Ego and Joint Employer Liability 

Alansis.com, Cunningham, and SWAG argue that plaintiffs fail to state any claim against them 
because (1) the alter-ego allegations are insufficient and (2) they do not meet the definition of 
joint employers. In support of their argument they cannot be held liable as alter-egos, 
defendants cite Turman v. Superior Court of Orange County (2017) 17 Cal.App.5th 969, but that 
case reflects the general rule that a party’s liability under an alter-ego theory is a question of 
fact. (Id. at 981 [refusing to re-weigh extensive and conflicting testimony and documentary 
evidence presented to trial court on issue of alter-ego]; see also Zoran Corp. v. Chen (2010) 185 
Cal.App.4th 799, 811-812.) As such, the issue cannot be generally be resolved on demurrer so 
long as the requisite ultimate facts are alleged. 

Paragraph 9 of the FAC states, in relevant part, “[r]ecognition of any privilege of separate 
existence between Defendant Cunningham and such other entity Defendants would promote 
injustice because Defendant Cunningham acting in violation of the laws of California.” 
Paragraph 11 states, in relevant part, “any purported individuality and separateness between 
[defendants] has ceased.” Plaintiffs allege “liabilities were manipulated as between [the 
defendants] so as to separate and concentrate the assets in some and the liabilities in others” 
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and overall lack of adequate capitalization. (See FAC, ¶¶12-13.) Other paragraphs describe the 
avoidance of California labor laws and taxes (See FAC, ¶¶4-6, 8-9.) These allegations are 
sufficient for pleading purposes.  

Further, plaintiffs argue their alter ego theory is not the only basis for liability, and that 
Cunningham and his companies were directly liable for his employment claims as “joint 
employers.” A “joint employer” is defined by the applicable IWC wage order, which expands the 
common law definition of an employer. (See Martinez v. Combs (2010) 49 Cal.4th 35, 64-65.) 
Although Martinez involved alleged minimum wage violations under Labor Code § 1194, its 
definition of employment has been applied to other sections of the Labor Code as well. (See, 
e.g., Sotelo v. MediaNews Group, Inc. (2012) 207 Cal.App.4th 639, 660–662 (applying Martinez 
to a different IWC wage order); Futrell v. Payday Cal., Inc. (2010) 190 Cal.App.4th 1419, 1430 
(applying Martinez definition to §§ 203, 226, 510, and 1194 of the Labor Code). 

Among other statements in the FAC, plaintiffs state: “Cunningham, Lender Scout; Alansis.com, 
[and] SWAG […] had agreed to pay, and were in fact, paying Plaintiff Tierney.” (FAC, ¶24; see 
also ¶¶2, 4-6, 8, 19, 21, 23.) Plaintiffs also point to a complaint filed by Cunningham in another 
lawsuit (in Hawaii), wherein Cunningham alleges Tierney was his employee, and that Tierney 
managed Cunningham’s business affairs. (Plaintiffs’ RJN, Ex. 3.) Defendants’ citations to 
statements made by Tierney in that same lawsuit are not necessarily contrary to the FAC. While 
Tierney states there that he was an employee of Lender Scout, this does not preclude that he 
might have also been employed by other joint employers.  

Factual allegations in the FAC must be presumed true on demurrer. Accordingly, the general 
demurrer based on alter ego and joint employer liability is overruled. 

General Demurrer – Circumstances of Loan 

Defendants generally demur to the FAC on the basis that Exhibit A to the FAC, an email in 
which Tierney makes references to his "buddy," contradicts plaintiffs’ claims to have loaned 
defendants money. The Court finds the email to be inconclusive and confusing. It is not, as a 
matter of law, capable of defeating any of plaintiffs’ claims on demurrer, let alone the entire 
FAC. Accordingly, the general demurrer based on the circumstances of the loan is overruled. 

6th Cause of Action (Wrongful Termination) 

Defendants attack the sixth cause of action for wrongful termination based on the argument that 
there is no public policy alleged to have been violated in plaintiff Tierney’s termination.  

“The tort cause of action for wrongful termination in violation of public policy provides a vehicle 
for recourse that otherwise would be unavailable under general rules of the at-will employment 
doctrine. First recognized by the California Supreme Court in Tameny v. Atlantic Richfield Co., 
this public policy exception allows an employee to bring a tort cause of action against an 
employer who terminates an at-will employment on a ground that violates fundamental public 
policy.” (Phillips v. St. Mary Reg’l Medical Ctr. (2002) 96 Cal.App.4th 218, 225-226.)    

“[W]rongful termination cases involving a Tameny cause of action are limited to those claims 
finding support in an important public policy based on a statutory or constitutional provision.” 
(Green v. Ralee Engineering Co. (1998) 19 Cal.4th 66, 79, citing Stevenson v. Superior Court 
(1997) 16 Cal.4th 880.) When bringing a claim for wrongful termination in violation of public 
policy, a plaintiff must allege sufficient facts so that the opposing party (and the Court) can 
determine what public policy applies. (See, e.g. Prue v. Brady Co./San Diego, Inc. (2015) 242 
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Cal.App.4th 1367, 1379 [finding that a claim for wrongful termination in violation of public policy 
was sufficiently alleged where the complaint referenced one of the applicable statutes].) 

Here, the FAC alleges that plaintiff Tierney was discharged by defendants “in order to hinder, 
delay and avoid paying commissions, vacation pay and/or other amounts due,” “in retaliation for 
the employee’s objection to the employer’s conduct in violation of the applicable laws governing 
the business operations of such employer,” and “for voicing his objections to Defendant 
Cunningham about the [defendants’] conducting intrastate business in California without being 
properly registered and qualified to conduct intrastate business in California.” (FAC, ¶¶78-80.) 

These allegations primarily focus on a private wrong: the employer’s failure to pay plaintiff 
compensation. (See Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 669-71 [“Even where, 
as here, a statutory touchstone has been asserted, we must still inquire whether the discharge 
is against public policy and affects a duty which inures to the benefit of the public at large rather 
than to a particular employer or employee”].) While there may be an important public policy at 
issue, but it is not apparent from the allegations. As such, plaintiffs fail to sufficiently allege facts 
supporting wrongful termination. The demurrer to the sixth cause of action is sustained with 
leave to amend. 

10th Cause of Action (Violation of the UCL, Business & Professions Code §17200) 

Defendants’ sole argument related to the tenth cause of action is that plaintiffs are not actually 
bringing his cause of action in a representative capacity, despite their allegations that they are. 
(See FAC, ¶¶110-111.) Plaintiffs respond by agreeing that any claim in a representative 
capacity is withdrawn. 

A demurrer cannot rightfully be sustained to a portion of a cause of action. (Grieves v. Superior 
Court (1984) 157 Cal. App. 3d 159, 163; Kong v. City of Hawaiian Gardens Redevelopment 
Agency (2002) 108 Cal.App.4th 1028, 1047.)  

California’s unfair competition law (UCL) prohibits unfair competition, which is defined as any 
unlawful, unfair or fraudulent business act or practice. (Bus. & Prof. Code § 17200 et seq.) A 
claim may be brought under the UCL by a person who has suffered injury in fact and has lost 
money or property as a result of unfair competition. (Cal. Bus. & Prof. Code § 17204.) 
Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. (See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337.)  

Here, plaintiffs allege defendants engaged in illegal and unfair conduct, including violations of 
California labor and tax laws, wrongful termination of employees, defamation of employees, and 
failures to register to do business in California. (FAC, ¶112.) They also allege they incurred 
damages as a result of this conduct. (FAC, ¶113.) 

Therefore, the complaint states facts sufficient to constitute a cause of action for unfair business 
practices, regardless of the superfluous statements related to a representative claim. The 
demurrer to the tenth cause of action is overruled. 
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12.  TIME:  9:00   CASE#: MSC19-01333 
CASE NAME: SPRINKLE  VS.  MEJACE CORPORATION 
HEARING ON MOTION TO QUASH DEPOSITION SUBPOENAS 
FILED BY MEJACE CORPORATION, JASON SILVER 
* TENTATIVE RULING: * 
 
Vacated. 

  

13.  TIME:  9:00   CASE#: MSC19-01398 
CASE NAME: STANDARD INSURANCE COMPANY  VS.  SCOTT 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY FELICIA SCOTT 
* TENTATIVE RULING: * 
 

The motion of defendant Felicia Scott for judgment on the pleadings as to the Answer 
filed by defendants Akenduca Beasley and Satchidananda is denied. 

  
This is an interpleader action filed by a life insurance company when a dispute between 

three claimants on the proceeds of the policy – the decedent’s wife, mother, and brother – could 
not be resolved.  The decedent acquired the policy in 2000 through his employment with BART, 
named his mother and brother as beneficiaries in 2002, and never changed that designation, 
although he got married in 2010. 

 
His wife, defendant Scott, now claims she is entitled to half of the $144,000 in life 

insurance proceeds under California’s community property and probate laws.  The mother and 
brother claim she is not, raising a variety of affirmative defenses in their Answer to the insurance 
company’s interpleader complaint. 

 
At the outset, Scott has cited no authority authorizing one defendant in an action like this 

to move for judgment on the pleadings as to another. 
 
Even if that is proper, relief cannot be granted here.  A motion for judgment on the 

pleadings is decided only on the face of the pleadings and matters of which the court may take 
judicial notice.  (See April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805, 815)  
Defendant Scott has not filed a separate Request for Judicial Notice.  She has only asked that 
the court take judicial notice of the file in this County in a Conservatorship proceeding where the 
parties here were fighting over whether the decedent needed a conservator while he was living 
and which of them it should be.   (See Opening Brief at 6:10.)  The court does not take judicial 
notice of entire court files even when they are in the same county.  It is up to the party 
requesting judicial notice to provide the court with the particular documents it seeks to have the 
court judicially notice.  (See Evid. C. § 453.)   Even then, there are limitations on whether the 
court can do more than simply take judicial notice of the existence and contents of documents 
as opposed to the truth of statements contained therein.  (See Sosinsky v. Grant (1992) 6 
Cal.App.4th 1548, 1564.)  Therefore, on this motion the court may consider only the other 
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defendants’ Answer.  That Answer does not betray that any of the denials or defenses lacks 
merit. 

 
While it is possible that specific affirmative defenses could be determined on a motion for 

judgment on the pleadings supplemented by a proper Request for Judicial Notice, others will 
require evidence.  And some, such as the claim that the conservatorship case, or some finding 
in it, gives rise to res judicata or collateral estoppel, require considerably more detailed factual 
and legal analysis than the brief treatment they are given in this motion – a single sentence, 
without citation to legal authority.  (See Opening Brief at 7:4-7.)    

 
The motion is denied. 

 

  

14.  TIME:  9:00   CASE#: MSC19-01582 
CASE NAME: BARKER VS. DI LANDO 
HEARING ON SPECIAL MOTION TO STRIKE (Anti-SLAPP) 
FILED BY ROBINSON DI LANDO, et al. 
* TENTATIVE RULING: * 
 
Continued to 8/13/2020. See minutes on 6/8/20.  

  

15.  TIME:  9:00   CASE#: MSC19-02428 
CASE NAME: STATE ROUTE 4 BYPASS VS NUNN FAMILY 
HEARING ON MOTION FOR ORDER FOR PREJUDGMENT OF POSSESSION 
FILED BY STATE ROUTE 4 BYPASS AUTHORITY, 
* TENTATIVE RULING: * 
 

Hearing required. Parties must appear by CourtCall as required under the Emergency 

Local Rules.  

The Court has concerns about whether all necessary parties were served with this 

motion. The Court’s tentative ruling is to deny the motion without prejudice on the service issue. 

However, the Court has also included its tentative ruling on the merits of the motion should the 

Bypass Authority convince the Court that service was proper.  

Service on All Defendants 

The State Route 4 Bypass Authority seeks to condemn certain property located in 

Brentwood using eminent domain. (Comp. ¶¶1-4.) The Bypass Authority listed various 

defendants in its complaint that it alleges are “persons who appear of record or are known by 

Plaintiff to have or claim an interest” in the parcels. (Comp. ¶5.) The proof of service of the 

complaint and this motion shows that it was served on the Partnership by authorized service on 
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its attorney. (Proof of Service filed 12/20/2019.) There is no indication that any of the other 

originally named defendants were served with the complaint or motion papers.  

Instead, a week after filing the complaint, the Bypass Authority dismissed all defendants 

from the complaint except Nunn Family (no. 2) Limited Partnership. (Dismissal Filed 

11/27/2019.)The Court is aware that an amended lis pendens was filed, which stated certain 

parties identified in the original lis pendens no longer have an interest in the real property. 

(Amended Lis Pendens filed 11/27/2019.) The Court is not clear how this determination was 

made or why this determination took only one week. In addition, an amended lis pendens does 

not amend the complaint. Thus, the operative complaint still alleges that the dismissed 

defendants have interest in the properties.  

Code of Civil Procedure section 1255.410(b) requires a plaintiff seeking prejudgment 

possession to serve a copy of the motion on “the record owner of the property and on the 

occupants, if any.” In a section discussing service of an order granting prejudgment possession, 

record owner is defined as “the owner of the legal or equitable title to the fee or any lesser 

interest in the property as shown by recorded deeds or other recorded instruments.” (Code of 

Civil Procedure §1255.450(a).) Defendants are defined as “persons who appear of record or are 

known by the plaintiff to have or claim an interest in the property described in the complaint.” 

(Code of Civil Procedure §1250.220(a).) Reading these sections together, the Court finds that 

Plaintiff was required to serve the various defendants that it alleged had some interest in the 

properties at issue here. Plaintiff failed to do so and therefore, this motion is denied.  

Merits of the Motion 

In the event Plaintiff convinces this Court that this motion was served on all necessary 

parties, the Court intends to rule on the Bypass Authority’s motion as follows: 

The Bypass Authority’s motion for an order of prejudgment possession is granted as 

requested, except that the motion is denied without prejudice as to the property owned by 

Ronald Nunn individually.  

The Bypass Authority seeks to condemn certain property located in Brentwood using 

eminent domain. (Comp. ¶¶1-4.) The properties will be taken in order to construct a bicycle / 

pedestrian crossing over Highway 4 as part of the Mokelumne Trail. (Comp. ¶2 and ex. A.) This 

case involves three parcels that the Authority seeks possession of: APN 019-081-022 (referred 

to as 015 in the Comp. Ex. B), APN 019-020-074 and APN 019-081-018. 

This matter is opposed by Defendant Nunn Family (No.2) Limited Partnership. The main 

point of the Partnership’s opposition is that a small piece of parcel APN 019-081-18 is not 

owned by the Partnership, but instead owned by Ronald E. Nunn / “Ron Nunn Farms”. Ron 

Nunn Farms is a fictions name of Ronald E. Nunn. (Nunn Decl. ¶¶8-9.) On the map attached to 

the complaint, this section is identified as an “irrigation easement”. (Comp. Ex. B.)   
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Mr. Nunn was named as a defendant in this case, but was dismissed a week after the 

case was filed. It does not appear that Mr. Nunn was served with the complaint.  

The Partnership argues that Government Code section 7267.2 requires the Bypass 

Authority to make an offer of just compensation to the owners of record property and also 

provide each owner with information about the eminent domain process and the property 

owner’s rights. Each owner must also be named as a defendant in the eminent domain 

proceeding. (CCP 1240.040, 1245.220.) The property owned by Mr. Nunn was referenced in the 

appraisal done by the Bypass Authority. (Nunn Decl. ¶10.) The Partnership argues that Mr. 

Nunn was not named as a defendant in this case nor were Mr. Nunn or Ron Nunn Farms 

provided a precondemnation offer for just compensation.  

The Bypass Authority sent an offer of compensation for the entire property, including Mr. 

Nunn’s piece, to the Partnership. (Owens Reply Decl. ¶4.) Then the Bypass Authority negotiated 

with the Partnership. Mr. Nunn represented the partnership in these negotiations. (Owens Reply 

Decl. ¶5.) Neither the Partnership nor Mr. Nunn raised the issue of his small piece of property 

during these negotiations or during the hearing before the Bypass Authority. (Owens Reply 

Decl. ¶¶6-7; Dennis Reply Decl. 2-3.) This issue was not identified until the Partnership 

answered in this case.  

The Court is not convinced that the Partnership as the standing to raise the issue of Mr. 

Nunn’s property. And if the Partnership had any right to raise the issue, they have waived the 

issue by not raising it earlier. (See, People ex rel. Dept. of Transportation v. Cole (1992) 7 Cal. 

App. 4th 1281, 1286 [the failure to raise an issue during the hearing on the resolution of 

necessity can waive the issue].) However, there does not appear to be any dispute that Mr. 

Nunn owns a portion of APN 019-081-018 and Mr. Nunn is not a current party to this case and 

has not been served with the complaint or motion in this case.  

In this situation, the Court is not convinced that it has the authority to grant the Bypass 

Authority’s motion as to Mr. Nunn’s property. Israni v. Superior Court (2001) 88 Cal.App.4th 621, 

634 does not convince the Court otherwise. That case was based on a prior version of the 

statutes that allowed for an order of possession after an ex parte hearing. Code of Civil 

Procedure section 1255.410 was amended in 2006 to require a noticed hearing before the Court 

can issue an order of possession. Israni makes it clear that Israni’s due process rights were not 

violated because he was given a hearing before the public entity obtain possession of the 

property. Importantly, at least for this Court, Israni’s hearing occurred after he was served with 

the complaint in that case.  

The Bypass Authority points out that Mr. Nunn could add himself to the case. (Code of 

Civil Procedure section 1250.230.) The Bypass Authority fails to explain why it is not their 

obligation to properly serve Mr. Nunn before they get an order taking his property. Also, the 

Bypass Authority had originally named Mr. Nunn in the complaint, but dismissed him a week 

later.  
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Therefore, the Court will deny the Bypass Authority’s request to take possession of Mr. 

Nunn’s property. This does not mean, however, the Court cannot grant the motion as to the rest 

of the property. The Bypass Authority can begin its project with the Partnership’s property while 

working to obtain Mr. Nunn’s property.  

As to the Partnership’s property, the Court will consider the remaining arguments.  

The Partnership also argues that the Bypass Authority’s resolution of necessity is flawed 

with respect to the finding that the taking is planned and located in a manner that is most 

compatible with the greatest public good and least private injury. Such a finding is required by 

Code of Civil Procedure §1245.230(c)(2).)  

The Resolution of Necessity specifically made the finding that this plan was most 

compatible with the greatest public good and least private injury as required by Code of Civil 

Procedure section 1245.230(c)(2).  

Adoption of resolution of necessary “conclusively establishes the matters referred to in 

Section 1240.030.” (Code Civ Procedure § 245.250.) Section 1240.030(b) states that the 

“project is planned or located in the manner that will be most compatible with the greatest public 

good and the least private injury.” Thus, by adopting the resolution of necessity, the Authority 

has conclusively established that the project is will be most compatible with the greatest public 

good and the least private injury. 

The only way to avoid the application of section 1245.250 is to show that “its adoption or 

contents were influenced or affected by gross abuse of discretion by the governing body.” (Code 

of Civil Procedure §1245.255(b).)  

During a hearing on the resolution of necessity, the Partnership offered the opinion of an 

experienced civil engineer, Lex Corrales, who explained better ways to design the bridge which 

would reduce the taking. (Corrales decl.; Tenner decl.) Despite this information, the Bypass 

Authority stuck with its plan and adopted the Resolution of Necessity. The Partnership has not 

convinced the Court that the Bypass Authority’s adoption of the Resolution of Necessity or its 

finding that the project was designed with greatest public good and least private injury was done 

due to gross abuse of discretion by the Bypass Authority.  

Redevelopment Agency v. Norm's Slauson (1985) 173 Cal.App.3d 1121 is 

distinguishable. As the court explained, “[b]y the time the Agency actually conducted a hearing 

to determine the ‘necessity’ for taking the property in question, it had, by virtue of its contract 

with the developer and issuance of revenue bonds, irrevocably committed itself to take the 

property in question, regardless of any evidence that might be presented at that hearing. All the 

while the owner had been misled, if not deceived, as to what fate was going to befall his 

property.” (Id. at 1127.) There are no facts in this case that show the hearing on the resolution 
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for necessity was a sham proceeding where the Authority had already irrevocably committed 

itself to this project.  

Therefore, the Court finds that the Resolution of Necessity properly made the finding that 

its project most compatible with the greatest public good and the least private injury.  

Findings 

The Court finds that the Bypass Authority has met the requirements of Code of Civil 

Procedure §1255.410(d)(2) as follows:    

(A) Plaintiff has shown it is entitled to take the property by eminent domain by 

passing the Resolution of Necessity on November 14, 2019. (Complaint, Ex. A; 

Owens Decl. ¶6.) Therefore, Plaintiff has met the requirements of Code of Civil 

Procedure §1255.410(d)(2)(A). 

(B) Plaintiff has deposited an amount that satisfies the requirements of 

§1255.010. (Notice of Deposit and Summary Basis for Appraisal filed 11/20/2019; 

Owens Decl. ¶3.) Therefore, Plaintiff has met the requirements of Code of Civil 

Procedure §1255.410(d)(2)(B).  

(C) There is an overriding need for Plaintiff to possess the property prior to 

insurance of the final judgment in this case. Plaintiff needs possession of this 

property in order to timely complete its bike/ pedestrian trail. (Dansky Decl. ¶7.)   

(D) The hardship Plaintiff will suffer if possession is denied or limited outweighs 

any hardship on the defendant that would be caused by the granting of the order 

of possession. (Owens Decl. ¶7; Danksy Decl. ¶8.)   

The Court will sign an order of possession that shall be effective 30 days after it is 

served on the owners of record and any occupants, or after July 31, 2020, whichever is later. 

(Code of Civil Procedure §1255.450(b).) The Bypass Authority shall prepare the order and it 

shall ensure that the property description in the order includes the Partnership’s property and 

excludes Mr. Nunn’s property.  

In addition, the Court orders that the Contra Costa County auditor or tax collector shall 

promptly certify the information required by Code of Civil Procedure §1260.250(c) for the 

property that is the subject of this order.  
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16.  TIME:  9:00   CASE#: MSC19-02428 
CASE NAME: STATE ROUTE 4 BYPASS  VS.  NUNN F 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

17.  TIME:  9:00   CASE#: MSC19-02493 
CASE NAME: RUBY HOUSTON  VS.  AMANDA K SCHMIDT 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY AMANDA KAY SCHMIDT, ANNA ARMSTRONG 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike punitive damages and portions of Plaintiffs’ original 

Complaint. For the following reasons, Defendants’ motion is granted, with leave to amend. 

Background Facts 

This is a personal injury action. Plaintiffs allege that Defendant Amanda Kay Schmidt “willfully 

and deliberately became intoxicated, and then proceeded to operate a motor vehicle at high 

speed and in a reckless manner on West Leland Road in Pittsburg California. As a direct and 

proximate result of Defendant’s voluntary and willful intoxication, she caused her motor vehicle 

to collide with an automobile operated by Ruby Houston and occupied by her granddaughter, 

Akilah Houston, a minor.” Complaint at Ex-2. 

Analysis 

California Civil Code section 3294 authorizes the recovery of punitive damages in non-contract 
cases where “the defendant has been guilty of oppression, fraud, or malice … .” (Civ. Code § 
3294(a).) “‘Malice’ means conduct which is intended by the defendant to cause injury to the 
plaintiff or despicable conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others.” (Id. § 3294(c)(1).) “‘Oppression’ means despicable 
conduct that subjects a person to cruel and unjust hardship in conscious disregard of that 
person's rights.” (Id., § 3294(c)(2).) “‘Fraud’ means an intentional misrepresentation, deceit, or 
concealment of a material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise causing injury.” 
(Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Plaintiffs argue in opposition that because Defendant’s intoxication was determined to be the 
cause of the accident this alleged fact is not irrelevant, false, or improper. Opp. at 2:15-19. 
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However, Plaintiffs reference a traffic collision report in support of this argument which is neither 
included with their opposition papers, nor (more importantly) an exhibit to the Complaint.  

“One who willfully consumes alcoholic beverages to the point of intoxication, knowing that he 
thereafter must operate a motor vehicle, thereby combining sharply impaired physical and 
mental faculties with a vehicle capable of great force and speed, reasonably may be held to 
exhibit a conscious disregard of the safety of others.” Taylor v. Superior Court (1979) 24 Cal.3d 
890, 897. However, Taylor was decided before the 1987 amendment to Civil Code § 3294 that 
added a requirement that the oppression or malice involve “despicable” conduct. College 
Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725. 

Plaintiff does not cite to any case law supporting the proposition that the act of driving an 
automobile while under the influence of alcohol, without any additional aggravating factors, 
constitutes “despicable” conduct. (See, Civil Code, § 3294, subd. (c)(1).) No California case has 
found “despicable” conduct in the context of an unintentional collision. (See, Lackner v. North 
(2006) 135 Cal.App.4th 1188, 1212-13.) 

The Court finds the facts alleged in Plaintiffs’ Complaint are insufficient sufficient to support a 
showing of despicable conduct. The Court, therefore, grants Defendants’ motion to strike 
punitive damages with leave to amend. Any amended complaint shall be filed and served by 
July 2, 2020. 

 

  

18.  TIME:  9:00   CASE#: MSC19-02634 
CASE NAME: LIU VS. HUTCHINSON MOTORS INC. 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY HUTCHINSON MOTORS INC., et al. 
* TENTATIVE RULING: * 
 
Continued to August 6, 2020 per stipulation.  

  

19.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to October 2, 2020 at 8:30 am Dept. 33. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   06/18/20 

 
 

- 31 - 

20.  TIME:  9:00   CASE#: MSC20-00078 
CASE NAME: BICKEL VS. ATTORNEY LENDER SERVICING 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FAY SERVICING, LLC 
* TENTATIVE RULING: * 
 
 
Vacated. 1st Amended Complaint filed. 

  

21.  TIME:  9:00   CASE#: MSN20-0264 
CASE NAME: MATTER OF PRIMROSE TERRANCE HOA 
HEARING RE: PETITION TO REDUCE REQUIRED VOTING PERCENTAGE 
FILED ON 02/06/20 BY PRIMROSE TERRACE 
* TENTATIVE RULING: * 
 
Appear. 

  

22.  TIME:  9:00   CASE#: MSRA20-0001 
CASE NAME: BREMER GROUP VS. DICKENSON 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES TO INTERROGS. 
FILED BY BREMER GROUP, LLC, 
* TENTATIVE RULING: * 
 
If the parties have not already agreed to do so, the Court finds that it is necessary to appoint a 
Discovery Referee to hear and determine any and all discovery motions and disputes relevant to 
discovery in the action and to report findings and make a recommendation thereon pursuant to 
CCP §639(a)(5). The Court finds that the Discovery disputes in this case are complex and 
voluminous.  Parties are to meet and confer to select a Discovery Referee by June 25, 2020. If 
the parties are unable to agree, they are to follow the procedure set forth in CCP §640(b).  
 

  

23.  TIME:  9:00   CASE#: MSRA20-0001 
CASE NAME: BREMER GROUP VS. DICKENSON 
HEARING ON MOTION TO COMPEL COMPLIANCE 
FILED BY BREMER GROUP, LLC, 
* TENTATIVE RULING: * 
 
If the parties have not already agreed to do so, the Court finds that it is necessary to appoint a 
Discovery Referee to hear and determine any and all discovery motions and disputes relevant to 
discovery in the action and to report findings and make a recommendation thereon pursuant to 
CCP §639(a)(5). The Court finds that the Discovery disputes in this case are complex and 
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voluminous.  Parties are to meet and confer to select a Discovery Referee by June 25, 2020. If 
the parties are unable to agree, they are to follow the procedure set forth in CCP §640(b). 
 

  

24.  TIME:  9:00   CASE#: MSRA20-0001 
CASE NAME: BREMER GROUP VS. DICKENSON 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear.  

 

ADD ON 

25.  TIME:  9:00   CASE#: MSC17-01774 
CASE NAME: BARKER VS. PANDA RESTAURANT 
HEARING ON TRIAL SETTING 
* TENTATIVE RULING: * 
 
Parties to appear by CourtCall. 
 

 


